FEDERAL WHITE PAPER ON THE 2011 BAY DELTA CONSERVATION PLAN MOA
(“FIRST AMENDMENT TO THE MEMORANDUM OF AGREEMENT REGARDING
COLLABORATION ON THE PLANNING, PRELIMINARY DESIGN AND ENVIRONMENTAL
COMPLIANCE FOR THE DELTA HABITAT CONSERVATION AND CONVEYANCE
PROGRAM IN CONNECTION WITH THE DEVELOPMENT OF THE BAY DELTA
CONSERVATION PLAN” (BDCP MOA))

Introduction
Following input from a number of stakeholders with an interest in the Bay Delta who
have expressed concerns regarding the BDCP MOA, the U.S. Department of the Interior
(Department) sets forth in this paper a summary of its understanding of the background and
function of the BDCP MOA. The Department believes that signing the MOA is fully consistent
with its legal obligations and responsibilities and that stakeholders' concerns that the BDCP
MOA might hinder compliance with Federal laws, including the National Environmental Policy
Act (NEPA) and the Federal Endangered Species Act (ESA), are misplaced. The BDCP MOA
does not alter the laws or principles guiding Federal participation in the BDCP process.
Moreover, the Department remains committed to an open and inclusive BDCP process that is
based on best available science and that involves all stakeholders
The key agreement establishing the roles and responsibilities of the Federal Lead
Agencies and other parties with respect to the BDCP NEPA process is not the BDCP MOA; it is
the "Lead Agency Agreement" signed in June 2010 by the BDCP Lead Agencies ― the Bureau
of Reclamation, U.S. Fish and Wildlife Service (FWS), National Marine Fisheries Service
(NMFS), and California Department of Water Resources (DWR) ― and the BDCP
NEPA/California Environmental Quality Act (CEQA) consultant and incorporated into the
BDCP MOA. The Lead Agency Agreement makes clear that Federal Lead Agencies are fully
responsible for both the content of the NEPA documents and all decisions related to any
potential Federal permits associated with the BDCP that may be issued by those agencies.
The BDCP MOA does not affect or change any of the legal or procedural responsibilities,
roles, or actions of the Federal Lead Agencies under NEPA or the ESA. Most particularly, it
does not and cannot hinder Reclamation, FWS or NMFS (Federal Lead Agencies) from
carrying out their legal obligations under NEPA and the ESA. Rather, the BDCP MOA confirms
that the three Federal Lead Agencies “shall independently evaluate” and exercise independent
judgment as it relates to the “scope and contents” of the NEPA document that is being prepared
in connection with the BDCP.
Developing the BDCP and Collaboration and Coordination under NEPA and CEQA
With respect to the role of several State and Federal water contractors, also known as
Public Water Agencies (PWAs), under the BDCP MOA, it is important to distinguish between
the NEPA process and the habitat conservation planning (HCP) process that takes place pursuant
to theESA. The process of developing the BDCP (an HCP) that will be submitted to Federal and
State agencies for approval under the ESA and California law is fundamentally different from
that of developing the Environmental Impact Statement/Environmental Impact Report (EIS/EIR)
under NEPA and CEQA in conjunction with the BDCP. Preparation of an HCP is typically an
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applicant-driven process ― paid for and developed by the applicant but subject to the review and
approval of the U.S. Fish and Wildlife Service and/or the National Marine Fisheries Service ―
the Federal ESA permitting agencies. Once FWS or NMFS has reviewed and approved the
HCP, it is the responsibility of the applicant/permittee(s) to implement the plan. In light of the
important functional relationship between DWR as the primary permit applicant and the PWAs
in the development of the BDCP, significant involvement of the PWAs is appropriate and fully
consistent with how Federal agencies have developed and permitted other HCPs under the ESA.
As is described in the BDCP MOA, and in contrast to developing the BDCP itself,
development of the EIS/EIR for the BDCP must be under the jurisdiction of the Federal and
State lead agencies (see BDCP MOA at page 4, Recital para. Q). Working drafts of the EIS/EIR
will be provided to Cooperating Agencies in accordance with the requirements of NEPA. NEPA
contemplates close coordination between lead agencies and Cooperating Agencies during the
preparation of an EIS. See 40 C.F.R. § 1508.5; 43 C.F.R. § 46.225(d); 40 Most Asked Questions
on CEQ NEPA Regulations, question no. 14 (46 Fed. Reg. 18028-29 (1981). Therefore, there
will be close coordination between the Federal Lead Agencies and the PWAs, as Cooperating
Agencies, throughout the preparation of the EIS. Consistent with applicable NEPA law and
regulations, the distribution of Draft EIS material will be made in accordance with the
Cooperating Agency memoranda of understanding (MOUs) and public review with respect to the
EIS/EIR will take place upon circulation of the formal draft documents. 40 C.F.R. § 1508.5; 43
C.F.R. § 46 et seq., and 43 C.F.R. §§ 46.225(d), 46.230.
In sum, the BDCP MOA must be viewed in the context of a full understanding of the
differing legal requirements of the Federal ESA (and California CESA and Natural Community
Conservation Planning Act) and NEPA/CEQA. Regardless of the BDCP MOA, in light of the
status of Reclamation and DWR as NEPA/CEQA lead agencies and of their coordinated roles in
operating the Federal and State projects (Central Valley Project and State Water Project), it is
essential that DWR and Reclamation coordinate in an effective manner throughout each step of
both the BDCP and the NEPA/CEQA processes and that the PWAs, who are the primary funders
of the BDCP, remain closely involved with Reclamation and DWR as the process moves
forward. Coordination with all Cooperating Agencies, which include the PWAs, will be in full
accordance with both NEPA and the Cooperating Agency MOUs.
Assurances and Section 10 of the ESA
The conservation elements of the BDCP are still under development, and accordingly, the
form and scope of any assurances granted under the BDCP have yet to be developed.
Ultimately, the assurances provided through the BDCP will be heavily dependent on the entirety
of the conservation plan as well as the provisions of the BDCP implementing agreement. The
BDCP, projected as a 50-year HCP, will of necessity contain a strong adaptive management
component that will allow adjustments to be made over time as necessary to meet the goals of
Bay Delta ecosystem recovery in the face of an evolving natural environment and of anticipated
increases in scientific data and understanding of the Delta.
It is well-established law that Federal agencies do not qualify for Section 10 permits
under the Federal ESA. It is, however, the desire of the State and Federal governments that the
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BDCP be an integrated plan that both includes a comprehensive ESA Section 10 program and
provides a sound basis for the ESA Section 7 consultation regarding Reclamation’s actions. This
approach has provided the pathway for the development of a comprehensive, unified
conservation plan.
State and Federal agencies are authorized to grant permittee status to appropriate
participants in HCPs and Natural Community Conservation Plans. This has been done in some
previous cases, such as the Lower Colorado River HCP. This is within the discretion of the
regulatory agencies, and clearly within the applicable statutes. The fish agencies (FWS and
NMFS), not parties to the BDCP MOA, will be responsible for the ultimate resolution of this and
other issues in the exercise of their regulatory authority under the ESA.
Conclusion/Commitments
As expressed above, the Department will continue to move forward on all phases of the
BDCP in accordance with the legal requirements of applicable provisions of Federal law and
regulations. The Department believes, however, that given the concerns and objections raised to
date, additional public discussion is appropriate, and there are a number of ways to include a
broader set of stakeholders in these discussions.
Accordingly, recognizing ongoing concerns about the BDCP MOA, Reclamation, DWR,
and the PWAs are seeking public input and taking additional comments before the BDCP MOA
becomes effective. Based on the comments already submitted and any additional comments
received, Reclamation, DWR, and the PWAs will consider and provide feedback as to whether
modifications to the BDCP MOA should be considered or if the BDCP MOA should be amended
or supplemented. In addition, consideration will be given to whether other actions or parallel
agreements should be developed to ensure that other stakeholders may have appropriate access to
draft environmental documents. As these efforts proceed, identifiable commitments and
assurances will be in place to ensure that the dual goals of California’s 2009 legislation remain a
fundamental and integral aspect of the BDCP.
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